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Abstract

Settingrules and defining sanctionsis the primary function of law. However,many
contemporarylaws, in particular laws aboutculture andlanguage Jack this function.

In the EU, these provisions typically concern policy areas outsidethe Uni on 0 s

jurisprudence suchas culture, educationandthe U n i ogenéral values.Theseare
provisionsthrough which Europeanidentity is defined;their proportionin theE U 6
treaties reachedits peakin the Constitution. There have beenhardly any critical
linguistic analysesof the text itself althoughlaw, by definition, representsshapes,
and codifiesthe valuesand ideologiesof a society:law is the central site of power
and regulatesall discourse.Combininga linguistic analysis of transitivity and a
discourseanalysisof intertextuality, this paper aims at showirg preciselyhow the
Constitutionis invadedby fragmentsof political discourseon Europeanidentity. The
goal is to demonstratédhow laws which do not regulate behaviourmakebeliefsand
ideologiesappearasacceptedknowledgeanduniversaltruth.

Keywords EuropeanUnion, EU Constitution,Critical DiscourseAnalysis Language
andtheLaw

1. Introduction

Defining rules and sanctionsis the primary function of law. However, many
contemporarylaws, in particularlaws aboutculture and languagejack this function

(see Amselek 1986: 113, 126). In the EuropeanUnion, theseprovisionstypically

concernpolicy areasoutsidethe E U @raditional sphereof activity, suchas culture,

educationandthe U n i oger@erslvalues.The proportionof suchprovisionsin the

E U daaindingtreatiesreachedts peakwith the Treatyestablishinga Constitutionfor

Europe this developmentasparalleleda growing interestin Europeanidentity on

the part of scholars(see, e.g. Bauman2004) and EU bodies (e.g., International
Resarch AssociatedNRA 2001) alike. The Constitutionhasbeenwidely discussed
both in scholarlyliteratureand in the media; however,there have beenhardly any

critical linguistic or critical discourseanalysesof the text. Yet, law, by definition,

represats, shapesand codifies the valuesand ideologiesof a society: law is the

centralsite of power(Foucault1976:118) andregulatesall discourseThus,a corpus
consistingof legal texts cannotbe but representativef the phenomendhe analysis
aimsatdeciphering.

This papercombinesa linguistic analysisof transitivity with a discourseanalysisof
intertextualityby usingtheoreticaldevicesprovidedby the Frenchtradition of analyse
du discoursandthéoriedel 6 ® n o n(Adama 199902005 Ducrot 1984 Foucault
1969,1971,1976; Maingueneaul 991, Maziere2005)aswell astools providedby the
Anglo-Saxontraditionsof systemiefunctionalgrammarEggins1994 Halliday 2004
Caffarel2006) andcritical discourseanalysisHodgeandKress1991 Simpson1993
Fairclough1989 Faircloughand Chouliarki 1999). The paperaims at showinghow
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the Constitutionentersin contactwith discoursesandtext typesuntypicalof law and
EU law, thus raising fundamentalquestionsaboutthe discoursetype and discouse
genre of law. Another goal is to demonstratehow laws which do not regulate
behaviourakeideologiesappearasaccepteknowledgeanduniversaltruth. Indeed,
while law is the ultimate discourseof the will to truth (cf. Foucault1969), the
guestionarisesasto whetherit is powerfulenoughto bringinto beinganewEuropean
identity.

The paperstartswith a brief history of the Constitution Subsequentlyif describeghe
most importanttheoreticalnotions on which it draws and the methodologyit uses
Finally, the paper provides an analysisof key passagesf the Constitution i.e.
passagesnost closelyrelatedto Europeanidentity, and discusseghe repercussions
thefindingsmight haveon thetheoryof discourseandideology.

2. A brief history of the EU Constitution

There are three main categoriesin EU law: primary legislation, international
agreements,and secondary legislation. The three founding treaties, Treaty
establishingthe EuropeanCommunity(hereinafterEC), Treaty on EuropeanUnion

(herenafter EU), and the Treaty establishing the European Atomic Energy
Community form the core of primary legislation;they havebeenamendedL5 times
by differenttreatiesandotheracts.Primarylegislationis bindingto the memberstates
(art.299.56 EC) andhasto be compatiblewith nationalconstitutiongart. 299.1EC).

Today, primary legislation consistsof approximately2,800 pagesin 17 different
treatiesand acts (Piris 2006: 56). One of the aims of the Constitutionis to simplify

this complexsysem.

Principles asopposedo legally bindingrules (seeDworkin 1977and1986for these
terms),startedto proliferatein EU primarylegislationwith the 1987 SingleEuropean
Act and the 1992 Treaty on EuropeanUnion. The genesisof the Constitutionwas

triggered by the Declaration23 on the future of the Union, includedin the 2000

Treaty of Nice Among otherthings, this declarationrecommended aimplification

of the Treatieswith a view of making them clearerand better understoodwithout

changingther me a n iamngréprecisedivision of powersbetweenthe Union and

the memberstates,and a decisionaboutthe statusof the Charterof Fundamental
Rightsof the Union, adoptedn Nice in Decembef000.Concretestepsweretakenby

the December2001 EurgpeanCouncil which stressedhe needto makethe EU more

democratic transparentand efficient and decidedto establisha Conventionon the

Futureof Europecomposedf representativeBom the EuropearParliamentandthe

EuropeanrCommissionaswell asnationalparliamentsandgovernmentsin addition,

observersand alternatesrepresentingsocial partnersand several EU committees
participatedn the C o n v e nadctivibes. ©he EuropeanCouncil of December2001

had mentionedthe drafting of a constitutional treaty as a possibleoutcomeof the

Convention indeed,the Conventioneventuallybecamea constitutiondrafting body.

An IntergovernmentaConferencestartedits work in October2003in orderto reach
an agreemenbn the final text, in particularwith the aim of renderingit compatible
with existing EU and nationallegislation. The Conferenceapprovedthe text in June
2004 (seePiris 2006: 38-55 and Milton and Keller-Noéllet 2005for a more detailed
analysis).

At the time of this writing, the Constituion has been approved by national
parliamentsan thirteenmemberstatesand by a referendumin two states.Referenda
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heldin Francein May 2005andin the Netherlandsn June2005 disapprovedf the
text. The Germanpresidencyof the EU duringthefirst hdf of 2007hassettherevival
of the Constitutionas one of its goals, while at sametime admitting that a real
breakthroughis not likely (see,e.g. DeutscheWelle 2006); in fact, no concrete
decisionscanbe madebeforepresidentiaklectiors in Francein April-May 2007.

3. Discourse, ideology, and the language of law

For the purposesof this paper, discourseis understoodas a practice organizing
systematicallythe objectsof which it talks. A discursiveformation,on the otherhand,

consistsof the regularity betweensuchobjectsandthe typesof act (énonciation in

which theyemergeg(Foucault1969:53, 67). The goal of discourseanalysisthen,is to
determinewhy a certainfragmentof discoursgstatemenbr énoncg andno otherhas

appearedn a given placein a given time (ibid. 39). Examplesof statementsn this
sensewould include saying6 E u r is pnged in d i v e r before andafter the
Constitution Indeed,the clausemeaningor grammaticaimeaning(sensnFoucaul t 0 s
terms; signification within the theory of énonciation[see, e.g. Benveniste1974
Ducrot1984] andin subsequentvork within Frenchdiscourseanalysis)of this clause

is the samein 2003 and in 2004 However, its discoursemeaningor contextual

meaning (sen$ is quite different becausethe discursive formation behind the
conditionsof its coming into being has changed As a result, producedbefore and

afterthe Constitution this clauseconstitutesa differentstatemen{énoncé. Discourse

thus appeardo be a contextbasedrestiction of meaningof all individual language

use (Maziére 2005: 10), or 6 | a n guseacq@reeeived as socially det er mi ne d 6
(Fairclough1989: 22).

Ideology, within this theoretical framework, consistsof a systematicnetwork of
beliefs (or 6 aystematicbody of ideas,organizedfrom a particularpointof vi e w6 ;
HodgeandKress1991:6) which needsdiscourseasits mediumof expressionThus,

we cannotstudy ideology directly, we can only study discourse for ideologiesare
reified or materializedin discourse An exampleof anideologyis the ideaof a new
Europeanidentity, examplesof discoursesinclude legal discourseand political
discourse.

Discoursetypes(or briefly, discourses)hereforecorrespondo a particulardiscursive
formationandtakethe form of differentdiscoursegenres(see,e.g. Adam 1999:85).

And while the genreof a text canbe definedby examiningits finality or intention,
several discourse types can appear within the same text. The distribution of

prototypicalsequencesvithin a text, on the otherhand,determineghe texttype of a

text: descriptive proscriptive narrative andsoforth (Adam2005).And while thereis

a closeconnectiorbetweena discoursetype, a discoursegenre, anda text type, these
do not form a uniform matrix: within one genre,there can be texts pertainingto

severaltext types;within onediscoursetherecanbe textsassignedo severalgenres
and text types. Discoursesgenres,and text typesthus form a complex network of

interdiscursivityandintertextualiy.

Law can be both a discoursetype and a discoursegenre However,in traditional
approachegdo law and language,law is consideredto be 6 a autonomoust e X t
(Goodrich 1987: 34). And since languageis the 6 me d iprogessandp r o daf c t
law, manylegal scholardbelievein the existenceof a specificlanguageof law (Maley
1994:11); they arguethat the relation betweenegal languageandreality is different
from that of ordinary languageand reality (Grzegorczyk1986: 185-186). From the
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structuralpoint of view, legal textsappearto havea specificform (Maley 1994:19),
andthe particularitiesof the syntaxandvocabularyof law havebeenwidely studied,
oftenwith theaim of simplifying legaljargon.

Ontheotherhand,Amselek(1986:109) notesthatmanyof A u s t (L975)examples
of performativitycomefrom legal discourseand acknowledgeshat the particularity
of legal discoursedoesnot comefrom the locutionary componentof language put
ratherfrom theillocutionaryforce. Grzegorczyk1986:188-9) alsopointsout thatthe
illocutionary force of an utterancesuchaso Xaskilled Y Gs differentdependingon
whetherit is utteredby a judgeor jury orin 6 n o r e¢itreuigiancesin otherwords,
the statement Xaskilled Y &oesnot originatefrom the samediscursiveformation
when uttered by a judge and by a layperson.Thus, while the typical lexical and
syntacticfeaturesof legal texts contributeto defining their characteristidext types
and their genre,law would not be a discoursegenreif certain conditions - the
Austinianfelicity conditions(Austin 1975:14-5) - werenot fulfilled.

However,althoughlinguistic featuresare not the mostsalientcharacteristicef legal
discoursea linguistic analysisis an essentiapart of discourseanalysis.Indeed,texts
are meaningfulonly becausethey actualizethe meaningpotential of the linguistic
system;the study of discoursethereforeneedsto include the study of the grammar
without which the text could not havea materialexistencgHalliday 2004:658).One
of the manypossibilitiesfor conductingsuchananalysisis to studyprocesgypesand
participants,thus concentratingon the transitivity systemwithin the experiential
metafunctionof the text, as developedwithin systemicfunctional grammar: The
remainderof this paperprovidesa transitivity analysisof the processypesof certain
key passagesf the EU Constitutionandactsrelatedto it by interdiscursivechains.

4. Analysis of transitivity
The systemicfunctional grammarof English (see,e.g. Halliday 2004) distinguishes

betweenmaterial, behavioural,mental, verbal, relational, and existential processes.

Material processesyhich canbe eithercreativeor transformationalare processesf
happening(being created),creating, changing, doing, and acting. In a prototypical
case, they describeouter experiencesj.e., things that are going on outside the
speakingsubject. Mental processespn the other hand, are processesof seeing,
feeling, and thinking; they typically describeinner experiencesj.e., processesf
consciousnessBehavioural processesrepresentd o u tmanifestationsof inner

wo r k i they aréthus on the borderlinebetweenmaterial and mental processes.

Relationalprocessesre processesf symbolizing,of havingan identity, and having
an attribute; they generalize,relate one thing to another, identify, and classify
(Halliday 2004: 170-172). Thus, both inner and outer experiencesan be construed
throughrelational processesi.e., as processe®f beingratherthan doing or sensing
(ibid. 211). Verbal processesdescribe saying and meaning, i.e., 6 S y mb
relationshipsconstructedn humanexperienceand enactedn theformof | a n g u
theyareon the borderlinebetweermentalandrelationalprocessedOn the borderline
between relational and material processesare existential processes,6 b which
phenomenaf all kinds are simply recognizedo 6 b eV8hde.thereare prototypical
examplesfor eachprocessype, the categoriesare essentiallyfuzzy (ibid. 170-172).
Indeed,Caffarel (2006:65) presentghe different procesgsypessuccinctlyasfollows:
processe®f doing (materialand behavioural),processe®f projecting (mentaland
verbal),andprocessesf being(existentialandrelational).
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At leastone participantis presentin eachkind of processan actor and/ora goal in

materialprocessesa consciousbehaverin behaviouralones,and a conscioussenser
andpossiblya phenomenoin mentalprocessesn verbalprocesseshereis a sayer

optionallyanaddreseeand/ordverbiag® in existentialprocesseghereis anexistent

Often, but not always, the primary categoriesin each categoryconflate with the

traditional notion of 6 s u b jreserveddor the interpersonalmetafunctionwithin

systemiefunctional grammar.As for relationalprocessesthe situationis somewhat
more complicated:ithereis a carrier and an attribute in attributive processesind an

identifiedandanidentifier in identifying processesibid. 173),oneof which typically

functionsasthed s u bagswed.t 6

The category6 o b j of traditional grammarcan therefore correspondto a goal

(material processes,e.g., 0 | [the EU] shall combat social exclusion and

discriminatiord art. 1-3.3 Constitutior), aphenomenofmentalprocesses.g.,0 [[the

EU] shallrespecits rich culturalandlinguistic diversityd ipid.), or areceiver(verbal

processesindirect object, e.g., 6 AMember Statewhich decidesto withdraw shall

notify the EuropeanCouncil of its i nt e nibid., amn. &60.1). The traditional

categoryof 6 at t rorbptt € @i i0 aetaiovakpfocessescorrespondso an

attribute (attributive relational processesg.g. 6 T h esaues are common to the

MemberState$ ibid., art. I-2), or anidentifier (identifying relationalprocessese.g.

0 T HJeion'saim is to promotepeace.ts valuesandthe well-being of its people$ |,
ibid., art. 1-3.1). In addition, non-compulsoryparticipants,suchasthe circumstance
canappeain anyprocesgype

The distributionand mixture of different processypesgivesa particularflavour to a

text and contributesto determiningthe text type andthe discoursegenreto which it
pertains In addition, the transitivity grammar6 ¢ o n sa particelaworld vi e wo
specificto thetextin question(Halliday 2004:174,283):it inscribesthe text within a
particulardiscoursetypeby encodingdeologiesn thetextualgrammar

Part | of the Treaty establishinga Constitutionfor Europe startswith a long title
dedicatedo the 6 d e f i andolbjdctvesof theU n i atrinélydeseight articleson
the establishmentof the Union, the U n i o valGes and objectives, fundamental
freedomsandnon-discrimination relationsbetweerthe Union andthe memberstates,
Union law, legal personality,and the symbolsof the Union. art. I-2, labelled6 T h e
Un i ovnadl sypereseltshe foundationsof the Union asfollows:

1) The Union is founded on the values of respectfor human dignity, freedom,
democracyequality,therule of law andrespecfor humanrights,including therights
of persongelongingto minorities.

Thesevaluesarecommonto the MemberStatesn a societyin which pluralism,non
discrimination,tolerance,justice, solidarity and equality betweenwomen and men
prevail.

A preliminary analysisindicates that the foundationsare describedas a material
processof the creativekind in the passivevoice ( 6fi & u n daedaga)relational
procesof the attributivekind ( 6 a Besidesthereis anelliptical existentialprocess
( 6 v ad fud@pl/ing that there are values) and anotherexistential processin a
subordinatedelative clause( 6 p r e & BHJdn 6 Yunclionsexperientiallyas the
goal of the clause;at the sametime, it takesthe interpersonarole of the subjectand,
therefore,modal respongiility. Thereis no explicit actor (agent)in this clause;the
long list of 0 v a lofureésgectf o furictionsas a circumstance On the other hand,
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althoughthe processs presente@sself-engenderingonecould arguethatthe actoris
in fact implicitly presentin the circumstancecf. Caffarel 2006: 62). Indeed,it is
difficult to distinguishthe actorandthe goalin abstracprocesse$Eggins1994:196),
for thefoundationsof anabstracentity cannotbut consistof alexical metaphor.

Similar processtypesappearin the preambleof the Charterof FundamentaRights
(Partll of the Constitution: 6 C o n s af itsspiritualandmoral heritage the Union
is foundedon the indivisible, universalvaluesof humandignity, freedom,equality
andsolidarity; it is basedon the principlesof democracyandtheruleof| a w6 .

In theEU Treatyof 1992,the foundationsappeaion two occasionsFirst, accordingto
the article 6.1 of this treaty, 6 T hUaion is foundedon the principles of liberty,
democracyrespectfor humanrights andfundamentafreedomsandthe rule of law,
principleswhich are commonto the MemberS t a tTkegprdcesss thusa material
one of the creativetype, 6 t primciples of liberty, respectfor human rights and
fundamentafreedoms andthe rule of | a Wudctioningas a circumstanceon which
theprocesdakesplace;it canalsobeinterpretedastheimplicit actor.

The other occasionon which the EU Treaty mentionsthe foundationsof the Union
(art. 1) is quite different from the Constituton: 6 T WJeion shall be foundedon the
EuropeanCommunities, supplementedoy the policies and forms of cooperation
establishedby this T r e aTheyniost striking differenceconcernsthe choice of the
circumstantiaklement;.e., the actualfoundationof the Union. In addition,while the
procesds onceagaina materialone of the creativekind, the verb is precededy the
modal verb 6 s h aypitabof legal discoursein legally binding provisions,i.e.,
provisionsproviding norms, provisionswhich are rules ratherthan principles The
correspondingassagén the EC Treaty(art. 23.1) useshe samemodifier:

2) The Communityshallbe basedupona customsunionwhich shallcoverall tradein
goodsandwhich shallinvolve the prohibition betweerthe MemberStatesof customs
duties on imports and exportsand of all chargeshaving equivalenteffect, and the
adoptionof acommoncustomdariff in their relationswith third countries.

The transitivity structureof this passageas thereforesomewhatmore complicaed:

thereis onemain clauseconsistingof a materialproces®f the creativetypeincluding
themodalverbé s h antithe dircumstancéuponacustomsu n i durth@rexpanded

by two relativeclausesncodedn attributiverelationalprocesse¢ 6 s¢owaéd ©8 h a | |

i nv o,lthedatiey of which is expandedby yet anotherdegree( 6 havinn g 6)
addition,grammaticalmetaphorspresentinga dynamicprocessas a staticnoun, are
salientin the secondrelativeclause( 6 pr o h b b d b p thay@mblethe shift

from amaterialprocesdo arelationalone.

Similar creative processewith the verb 6 b a and the modifier 6 s h aplpdaron
severalccasionsn the Constitution for instance®ny commonprice policy shallbe
basedon commoncriteria and uniform methodsof ¢ a | ¢ u l(a&.tlli223r2)éand

6 T hcemmon commercialpolicy shall be basedon uniform pr i nc@rp llle€ s 6
315.1).

Thus,thereseemdo betwo kindsof foundationsof Europe.First, thereis anormative
foundationexpressedby theverb 6 b aacedpaniedy the modalverbé s h anta 6
circumstanceconsistingof an explicit nominal syntagmacomprisingjust one noun.
Secondthereis a foundationin principle, expressedhrougha clausewith the verb
6 f o wlandé éircumstanceconsising of a long list of items, including nominalized
processesnd relational subordinateclauses ,occasionallyfurther expandedhrough
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relational clausesWhile both 6 f o uandd @ a arestr@nsitive verbs and can thus
havebothanactoranda goal,only goal is explicitly presenin all the examplesijn all
of them, the goal alsofulfils the interpersonafunction of the subject,in all of them
the goal and the subjectalso fulfil the textual function of the theme.However,it is
only when the circumstanceof the clause comprisesa long list of values and
principlesthatthe circumstanceanbeinterpretedasbeingin factanimplicit actor.

5. Towards the materialization of ideologies

While the EC Treatypresentshe CustomdaJnion asthe basisof the Union encodedn

a creativematerialprocessthe Constitution(art. 111 -151) encodeghe CustomgJnion

in an attributive relationalclause:6 T WJeion shall comprisea customsUnion[ . . . ]
On the otherhand,the presencef the modifier 6 s h @early dakesthis provisiona

rule. The presenceof the modal verb expressingobligation thereforeappeargo be
more importantthan the clausetype in indicating the legally binding characterof a
provision:rulescanappeain anyclausetype aslong asthemodalverb is presen{see
Williams 2006for a discussiorof themodalverb6 s hia ledal&nglish)

(@)

Besidesp f o wamdd b6 aaedadfrom beingsynonymouslin fact,6 b a & Eldlaw,
appeardso meand d e rratherth@no6 f o udnTdldehemof the Union shallbe based
onthed O deeJ o frdn the Ninth Symphonyby Ludwig vanB e e t h (an. £& 6
Constitution). Comparison with other language versions corroborates this
interpretation:6 ®xtraidodo hino a Alegriad (Portuguese) st@madel Himno a la
Alegriad (Spanish)6 e n s t der@detan die Freud® (German),6 etgédel 6 Ced e
la joied(French),6 @hamtadrdn Hymntill gladjerd(Swedish)etc?

The Finnish version, however, encodesthis passagein an identifying relational
processd h y nperustanan ote Oodiilolleé thusencodingtheideaof extractionin
a noun meaning6 b a orn 6sféo u n d While thenstucture of Finnish is quite
different from Indo-Europeananguagesthis translationis not coincidental.Indeed,
the classificationas materialof processtypessuchas¢ ifaundedo nand 6 ibased
0 n / u pnothedpassive voice is ambiguous.In fact, although the verb is a
prototypicallymaterialverb of the creativekind (referringto the bringing into being),
past participles of material verbs can actually function as attributesin relational
processegHalliday 2004: 226). Thus, rather than obscuringmeaningbecausethe
agentis not explicitly expressedcf. HodgeandKress1991 Muntigl et al. 2000:14),
suchconstructionganobscurethe differencebetweena dynamicprocessanda static
stateandthedistinctionbetweeractors,goals,carriers,andattributes

Thus, thereappeardo be a movementfrom materiality towardsrelationality, i.e., a

shift from dynamic action towardsstatic relations Many languageversionsin fact
presentsomeof the passagesinderscrutinyhereclearly as relationalprocessesd L a

Unién tiene su fundamentoen las Comunidades u r o p(atalsE®) in Spanish),

0 Gr u n delGemgeinschafisteineZ o | | u(art. 28 BCGn German),6 Gr und | age
der Union sind die EuropéischertGe me i n s d¢at.4d EUW ik Gedman),06 Yht ei s ° n
perustanaon tulliliitto (art. 23 EC in Finnish), 6 U n i penustanaovat Euroopan

y h t e (ars 2 EUGn Finnish)and dJnionin perustanalevat arva ovatihmisarvon
kunnioittaminen, vapaus, kansanvalta,tasaarvo, oikeusvaltio ja ihmisoikeuksien
kunnioittaminer{ € ](aft. -2 Constitutionin Finnish).

In Spanishand Portuguesethe clitic pronouné s enéblesto presentthe seemingly
material proces as explicitly seltfengendering:d.a Comunidadse basaraen una
union a d u a n(atr 28.% EC), 6 L @nion se basaen los principios de libertad,
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democraciarespetode los derechoshumanosy de las libertadesfundamentaley el
Estadode Derecho[ é Jart. 6.1 EU), 6 L @nidn se fundamentaen los valoresde
respetode la dignidadhumanalibertad,democraciajgualdad,Estadode Derechoy
respetode los derechosh u ma n(atsl@ Constitution) ; A Unido fundase nas
Comunidade€ u r o p(eri. aat.sl &U), 6 AJnido fundase nosvaloresdo respeito
pela dignidadehumana,da liberdade,da democracia,da igualdade,do Estadode
Direito e dorespeitodosd i r e(artt 1-@ €amstitutior). In fact, the Finnishinfix Gu-6
can also be interpreted as a marker of self-engendering: dJnioni perustiu
jasenvaltioilleyhteisiin vapaudenkansanvallanihmisoikeuksiena perusvapauksien
kunnioittamisersekaoikeusvaltionperiaatteisiid(art. 6.1 EU).

While suchdifferencesraise severalquestionsrelatedto the meaningof EU law in
different languageversionsand the definition of Europeanidentityasan6 i d iob mo
translation (cf. Balibar 2003; Eco 1994), the fact that the French text uses
0 L 6 Un iComniuhaatestfondée( s uimr aymstall the instancesanalyzedchere
whetherrenderecby 6 f o wmnbg @ b a with @r,without 6 s h ia Ergl&h,with or
without a clitic pronounin Portugueseand Spanish,raiseseven more fundamental
questionsconcerningthe translation the interpretation and the meaningof EU law.?
For example,significant differencesbetweenthe Estonian,Finnish, Swedish,and
Englishversionsof the Constitution(art I-11, analyzedoy Nemvalts2006) appearto
indicatethatthe Estonianand Swedishtextsare basedon the Frenchversionwhereas
the Finnishtext is closerto the Englishversionwhich in this caselevelsdown some
of the distinctionsmadein the Frenchtext (seeBlomquist2006for moreexamplesof
EU translations)

The inclusion of provisions consistingof principles ratherthan of legaly binding
rules doesnot alter the natureof EU law as a discoursegenredrastically: if the
principleswereleft out, the text would still be partof EU law: the goalwould still be
to regulate However,ratherthanregulatingbehaviour providingnorms,anddefining
the sanctiongesultingfrom the disobediencef theselaws, provisionsthat consistof
principles regulateopinions and provide normative definitions of conceptswith no
material existencei they materializeideologies.And when an ideology such as
Europeandentity entersa discoursegenrewith a high degreeof materializingpower
suchaslaw, EU law, or EU constitutionallaw, it has more chancesof becoming
generallyacceptedknowledgeand being naturalized(see Simpson1993: 6 for this
tem). Finally, once an ideology has beenreified in sucha powerful discourse,ts
further reiterationsin otherdiscoursesincluding discoursegrom which it originates,
aremorepowerful For why moststatementaredoomedto oblivion anddisappeagas
som astheactin which they appeatis over, othersgetrepeatedver andover again:
theseare discoursetypes which generatenew acts becausehey remainto be said
anewd theybecomesourcesof performativereiterativity (cf. Derrida1972:36593).
Religiouws, legal, juridical, and,to a certainextent,literary texts,areexamplesof such
discoursegFoucaultl971:24; seealsoMaingueneaud 991:20-21).

Thus, when political discoursessuch as the discourseon Europeanidentity are

includedin EU law, this movementtransformghe statusof the statement®f which it

consiststheyno longerpertainexclusivelyto political discoursebut alsoto juridical

discoursé they become what Maingueneau (ibid. 138) labels 6 aut hori t ati v
c i t a tWhite thecfausemeanng of thesestatementsnay not havechangedtheir
discoursemeaningis quite different: they no longer just refer to Europeand the
EuropearUnioni theyeffectivelydefineboth Europeandthe Europearinion.
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The inclusion of theseundoubtedlyimportantitemsin EU lawd itemsmorehumane
than the traditional, legally binding provisionswhich dictate the rules of trade and

other policy areasof primary importancé can be seenas empowering.But such
codification and empoweringalso meansbecomingpart of a network of powerand

definingthe conceptdor good.Indeed,while thereis no singlelegitimateorigin for a

statemenfcf. Maingueneaul 991 18), centralpositionsresidewithin law; law seems
to havebecomethe ultimate discourseof truth (cf. Foucault1971) by its very ability

to provideauthoritativedefinitionsof thingswhich existonly in our minds

6. Conclusions

To statethat relational processesare 6 p u sthedulthestin registersof science,
administration, business,and the | a walliday 2004: 214) is linked to the
stereotypical,traditional view of law as a discoursegenre characterizedby its
precision.Thus accordingto the Joint Practical Guide (EuropearCommunitie2003:
10-18) for thoseinvolvedin thedraftingof EU law, in orderto guaanteethe6 e qu al i t y
of citizensbeforethel a andlé | ecgearl t ahie draftyngof legislativeactsshould
be 6 ¢ | eaayrto, understandandu n a mb i gas well as&Gimple, concise,and
precise.The fact that legislationis binding in severallangua@s is a particularly
important concern terms as simple as possible should be used, synonymsand
different expressiongor the sameidea, aswell asillustrative clausesavoided.The
Joint Practical Guidealsorecommendshat6 e | | tumgof pbraséor shortcutsare
to bea v o i andd té granmaticalrelationshipbetweenthe different parts of the
sentencemustbec | e &husfthe Constitutiondraftedby the EuropeanConvention
had to be correctedby a Working Party of Legal Expertsé f oeasonsof legal
C er t @ecausey dontainedambiguities,inconsistencies|lacunaeand incorrect
drafting;therevisionwasbasedn documentgraftedin French(Piris 2006:50-51).

Many analysts have discarded as erroneousthe idea of legal discourse being
prototypically precise(see,e.g.Gibbons2003,Charnock2006,Janicki2006);through
my analysisof meaningsencodedn the textualgrammar,] hopeto haveshownthat
this appeardo be the casealsoin EU law. And yet, part | of the Constitution from
which mostexamplesanalyzedn this papercome,is the easiesto readandfits best
thegoalof makingEU law moreeasilyaccessibléo the citizens(Piris 2006:58-60).

According to Piris (2006: 133), ¢he provision on the Un i owalbesis not only
declarato y foiture memberstateshaveto respectthesevaluesin orderto join the
Union; current member statescan be sanctionedif they do not respectthe E UG s
values However,| would arguethatit is virtually impossibleto sanctiona current
member state for the lack of respectof these values: while art. 1-59.2 of the
Constitutiondoesprovidefor a procedureof enactinga Europeandecisionon sucha
matter, it requiresthe unanimity of all twentyfive member statesregardingthe
existenceof a seriousbreat of the valuesspecifiedin art. I-2. Besidesprinciplesdo
not conveyspecificrights to personsrights and principlesonly applyto EU law and
EU institutions, as well asto the implementationof EU law in the memberstates.
True, EU citizens might have difficulties in understandingll thesenuanceg(Piris
2006:136,138,142).

Presentinghe existenceof valuesbehindthe foundationsof the EU asa seemingly
material processj.e., as a dynamichappeningn time, ratherthan a static relation,
could give the impressionthat thesevaluesare the outcomeof EU action. Indeed,
while relationalprocesseslwaysrequiretwo participantsencodinga phenomenoms

174



Critical Approaches to Discourse Analy Acros Disciplinesl (1): 166178

a material processprovidesthe advantageof emphasizinghe goal as the only real
participantof the processln all the examplesdiscussedn this paper this participant
is the EuropeariJnion. And while passiveconstructionslo not necessarilyequirean
agent,.e., adoer,the fact thatthe goaltakesthe interpersonafunction of the subject
cangive theimpressionthatthe doerbehindthe deedis the EuropeariJnion. Indeed,
the passivevoice andthe blurring of the boundariedbetweenrelationaland material
processesire neededin order not to maketoo salientthe role of the implicit actor
embedded in the circumstantial element. Thug® somewhat paradoxically the
categorizationsgeneralizationsand definitions typical of relational processbhecome
morecompellingwhenthey are presentedisaction,ashappeninghow, ratherthanas
alreadyexisting states.

Law, in modern societies,is always written and codified. Writing increasesthe
symbolic value and perceivedor imagined power of any text: highly codified and
canonicaltexts, suchas law or sacredtexts, are thus believedto be more powerful
than any otherdiscoursegvenwhenthey do not containexplicit rulesand sanctions.
Legal texts havethis materializingforce evenwhen the directive function of law is
not clear, asis the casein the examplesdiscussedn this paper.The fact that these
statementsare codified aslaw and6 p e r f dy tineeetbviantauthoritiestherefore
makesthem more powerful than the simple act of uttering them in an ordinary
context. The enactingof principlesin legal discoursethereforeprovidesnormative
definitions of conceptsand codesof thinkingd it materializesideologies.Eur op e 6 s
valuesand principlesare no longer part of a vaguepolitical discourseon European
identity andthe destinyof the continent;they havebecomethe sourceof authoritative
citations.

! An explorationof all the metafunctionss notpossibleheredueto spacdimitations. Theresultsof the
presentanalysisshould therdore be consideredpreliminary. Grammatical metaphors aratjency in
particular need more investigation.

%2 The sources of other language versions of the Treaties are not included in the bibliography; they can
be easily retrieved on the EUIHEX website http://eurlex.europa.eu/en/index.hjm

3 While Englishusests h ain exattingtermsof binding acts,Frenchusesthe presentense(European
Communitie2003:11).
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